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AHHOTALUA
B ctatbe paccmatpuBatotcs npobnemsl, ctosiwme nepes 3GOEeKTUBHBIM NPUMEHEHUEM peabUNMUTALMOHHbIX NpoLie-
nyp 6aHkpotctBa B Poccuun. HecmoTpsi Ha To uto B PepepanbHoM 3akoHe «O HecocTosaTeNnbHOCTU (6aHKPOTCTBE)»
npeaycMOTPEHO O4YeHb 60/bLIOE KOMMYECTBO peabunMTaumMOoHHbIX MEPONPUSTUIA, @ MO CBOEW CYLLHOCTM POCCUIACKOE
3aKOHOAATENbCTBO UMEET SBHO NPOAO/IKHUKOBYO HAaMpPaBNEHHOCTb, NPOLEHT NPUMEHEHUS PEABUIUTALUOHHBIX NPO-
uenyp v nx 3dpdeKTUBHOCTL OCTAKTCSA OYEHb HU3KMMM MO CPABHEHMIO C Pa3BUTLIMU 3aNafHbIMU CTpaHaMu. ABTOPOM
OblIM M3yYeHbl 3aKOHOAATENbHbIN ONbIT 3apyDEXHbIX CTPaH, POCCUICKAs M 3apybexxHas LOKTpUHA B 3TOM cdepe, a
Takxe pa3pabaTbiBaeMblit MUHUCTEPCTBOM 3KOHOMMUYECKOTO pa3BuTusg PO 3aKOHOMPOEKT COBEpLUIEHCTBOBAHMS NPO-
uenyp GuMHaHCOBOro 0340pOBeHMs U HabnaeHns. Ha ux ocHoBe 6binu BbiIBNEHbI NPpobneMsl, CTOSWME HA MYyTH
3 dEeKTUBHOIO NPUMEHEHUS peabunnTauMOHHbIX NPoLEeayp, U NPeaioXeHbl BO3MOXHbIE pELIEeHMs 3TUX NpobneM.
MepeyuncneHHble B CTaTbe NPOBAEMHbIE peLLeHUst He CBA3aHbI C YCUIEHUEM MOAAEPKKM LOMKHUKA U YMEHbLLIEHUEM
3alLMTbl KPeAUTOpPOB. HeManoBaXXHO OTMETUTD, YTO B Ka4eCTBE NMPUMEPOB YaCTU NPOBAEMHbIX pelleHui Hblnu B34TbI
3aKOHOAATENbCTBA C NPOKPEAUTOPCKUM YKIOHOM (Benukobputanus, lepManus). PelweHne nepeuncneHHbix B CTaTbe
npobneM MOMOXET, N0 HalleMy MHEHUI, cAeNnaTb peabunutaumoHHble npouenypbl 6onee 3OPEKTUBHBIMU U, KAK
cnepcteue, 6onee NONyNspHbIMU Cpean KPeauMTOpOB.
Knioyesblie cnoea: HecoCcToATENBHOCTb; HAHKPOTCTBO; peabunnTaumnoHHbIe NpoLedypbl; peopraHu3aums; pecTpykTy-
pu3aumsi; BOCCTaHOB/IEHME.
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ABSTRACT

This article is about the problems that bankruptcy rehabilitation procedures face during its application in Russia.
Despite the fact that the Federal law on insolvency provide large number of rehabilitation measures and that
the essence of the Russian insolvency legislation is focused on protection of debtor’s interests, the percent of
rehabilitation procedures application as well as their efficiency remains very low in comparison with the developed
western countries. The challenges to the effective application of rehabilitation procedures were revealed by the
author. The research undertaken on the basis of legislative experience of foreign countries, Russian and foreign
doctrine in this area along with the draft law framed by the Ministry of economic development that aims to
improve the procedures of financial improvement and supervision. Possible solutions of these problems were
proposed by the author.

The solutions of problems listed in article are not connected with the strengthening of the debtor’s support and
the reduction of creditor’s protection, it is important to note that legislations with pro-creditor bias such as Great
Britain and Germany were used as an examples for part of problem decisions. In our opinion the solution of the
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problems listed in article will help to increase the effectiveness of the rehabilitation procedures and as a result

they will become more popular among creditors.

Keywords: insolvency; bankruptcy; rehabilitation procedures; reorganization restructuring; recovery.

eicTByromuil PenepaibHbli 3aKOH

«O HecoCTOSATENbHOCTU (OAHKPOTCTBE)»

[1] (manee — 3akoH 0 OAHKPOTCTBE), HE-
CMOTpS Ha SIBHBIH YKJIOH B TIOJIB3Y 3aIIUTHI ITPAB
JOJKHUKA, BBICTPOEH TaKUM 00pa3oM, 4To 0OJIb-
IIMHCTBO KOMITaHWM, TIOTIAA0ONINX B IPOIECC
0aHKPOTCTBA, PEKPAIIAIOT CBOIO JIEATEIHHOCTD,
Y UMYIIECTBO, IPUHAIICKAIIECE UM, TPOJACTCS
mo yactsM. Ha mpakTuke OCHOBHBIE peaduiu-
TallMOHHBIE MEPOTIPHUSATHUS, IPETYCMOTPEHHBIC
3aKOHOM O OaHKPOTCTBE, OCTAIOTCS TPYAHOIIPH-
MEHHMBIMH, B CBSI3U C YeM OCHOBHas IPOIeIypa
0aHKPOTCTBAa — KOHKYPCHOE ITPOU3BOICTBO.

PaboTaromuit 6uzHec, npeacTaBiasOIInMl
OTIpeeIeHHYIO IIEHHOCTh, MOXET OBITH TPO-
JIlaH WU TepeaaH HHBIM 00pa3oM HOBOMY CO0-
CTBEHHHKY, YTOOBI SKOHOMHUYECKAsl €NMHUIIA,
MpUHOCSIIAs ONPEACICHHBIN J0X0/, He OblIa
pacnpojiaHa 1o 4acTsM, a MPOAOJIKUIA CBOIO pa-
00Ty [[TOCKOJIbKY MOTEHIIMATFHOMY MTOKYTIaTeIto
OyIeT MHTepeceH He MPOCTO UMYIIECTBEHHBIH
KOMIIJIEKC, a paboTaromuil UMyIIeCTBEHHBIH
KOMIIJIEKC, BMECTE C UMYIIIECTBOM TaKKe JIOJIK-
HbI OBITH TepeoPOPMIIEHBI TPYAOBBIE JOTOBOPHI
¢ pabotHukamu npeanpusatus. CTOUT Takxe OT-
METHTH, YTO B HEKOTOPBIX IOPUCIUKIUAX TTPH
MPUMEHEHNU TAKUX MEPONPUSATHIA BMECTE C OU3-
HECOM KOMTIaHHHU-I0JDKHHKA HOBOMY BJIaJIENbITy
MEPEXO/ISAT M OCHOBHBIE JTOTOBOPHI (apeH/IbI, JIU-
3WHTa U MMOCTAaBKH) C KOHTPAareHTaMu, KOTOpbIe
CYIIECTBEHHBI [T TIeJIeld COXPAHCHHSI M BBDKH-
BaHUs Om3Heca] [2].

Takue MeponpusATHs yCIOBHO MOXXHO Ha3BaTh
peOpraHU3aIMOHHBIME (HIIH PECTPYKTypH3a-
nroHHBIMH). C yueToM aHain3a POCCUICKOTO U
3apy0eKHOTO 3aKOHOATEIHCTBA K HIM MOXHO
OTHECTH:

1) TepeBo BCEro WIM YacTH pabOoTalomero
Ou3Heca KOMIAaHUU-T0JDKHUKA OJTHOMY
nunu 0ojee IPUIUIECKUX JINI, KOTOPHIE
OBLIM yUPEXKJICHBI KaK J0, TaK U MOCIe
Hauaja mporenypsl 6ankporcTa. Komma-
HUS-I0JDKHUK BITOCIICACTBHHA MOXKET JTHOO
MPOJOIKUTH CBOIO JICSATEIHHOCTH, €CIU

nepeaana 9acTh Ou3Heca, Ju00 JTMKBUIU-
poBaThbCs, €CJIM TIepeiaH BeCh OM3HeEC (1Mo
TaKol cXeMe OCYIIECTBIISIETCS 3aMEIICHHE
AKTHUBOB JOJDKHUKA IO POCCUMCKOMY 3a-
KOHOJ/IATEIbCTBY, a TAK)KE MEPOIIPHUATHS B
pamMKax HEMEIKOTO KOHKYPCHOTO TUTaHa U
aMEpUKaHCKOH MpoIeypsl peopraHusa-
un) [3];

2) OCYUIECTBIICHHE 3aKOHOAATEIBHBIX TPOIIe-
Iyp PEOpPraHU3aLNU: CIUSHUE WU TPUCO-
eIMHECHHE JIOJDKHUKA C OJJHUM WJIH OoJee
IOpUINYECKUX JUIL [4];

3) mpojaka BCETo WM YacTH UMYIIEeCTBA J0JI-
KHHUKa, IpeJcTaBistoero coooit padora-
I0LUK OU3HEC, COMPOBOXKAaeMas IEPEBO-
JIOM COTPYIHUKOB KOMITAHUH (TIpUMEpaMu
MOZ00HOH CXeMBI MOTYT OBITh MPOLIEAYPHI
pre-pack administration n administrative
receivership 1o aHIMicKoMYy TnpaBy. Tak-
K€ OHa MOXKET OBITh OCYIIIECTBIICHA B PaM-
KaX MpOIEAypbl PEOpraHN3aIliH 110 aMEPH-
KaHCKOMY 3aKOHOJATENbCTBY) [5].

Y4uThIBas BHIMICU3IIOKEHHOE, IPUXOIUM K
BBIBO/LY, UTO pEaOUIIUTAINS TOJDKHUKA MOXKET
MPOBOAMTHCS B IByX HAIPABJICHUSIX: BOCCTAHOB-
neHus u peopranuzanuu. [loatomy mo0oi uc-
X071 fiesia 0 0aHKPOTCTBE, B PE3YJIBTATE KOTOPOTO
OM3HEeC JODKHUKA HE MPEKPATHII CBOIO JCSITEIh-
HOCTbB, & €T0 UMYIIECTBO HE OBUIO MPOJIaHO MO
4acTsAM U 0OIbIIas YacTh COTPYAHUKOB KOMIIa-
HUU He ObllIa YBOJICHA, MOXXHO CUHTATh peadu-
JUTAIMOHHBIM. [[ake B ciydae mociaenyromen
JUKBUJALNHA KOMIIAaHUHU-JOJDKHUKA MOXKET CO-
XPaHITHCS peabMITUTAIIMOHHAST HAITPABICHHOCTH,
MOCKOJIBKY 11eJTb peaOnINTaIlK B BU/IE COXpaHe-
HUSI S)KOHOMUYECKOH eTMHUIIBI TyTEeM PUMEHe-
HUS peOpraHU3aIMOHHBIX MEPONPUATHH JOCTH-
raercs.

Cpenu npo6ieM, BO3HUKAIONMIUX y KOMITAaHUHN
IpY BBEJICHUH B OTHOIICHUH HUX Tpoueayp OaH-
KPOTCTBA, MOYKHO BBIICIHUTH CIIEIYIOIIHE:

* Ype3MepHO JUTHTEILHBIN CPOK OAHKPOTCTBA;

* OTCYTCTBHE 3aKOHOJIATEILHON periaMeHTa-
IIUF MEPOTPUSATHI MO0 COXpaHEHHIO OM3HECa,
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* BBICOKYIO CTOMMOCTb aJIMUHUCTPAaTUBHBIX
U3JIEPIKEK;

* OTCYTCTBHE SKOHOMHUYECKH 00O0CHOBAHHOM
METOAMKHU MPUHSITHUSA PELIEHUS O BO3MOKHOCTH
WA HEBO3MOXKHOCTHU PeabMIUTALINNU I0JIKHUKA;

* OTCYTCTBHUE pa3rpaHHMYEeHHUI TOHATHS (PUKTHB-
HOro OAaHKPOTCTBA M MEP PYKOBOJCTBA JOJKHUKA
IO MPEAYTIPEXRICHUIO OAHKPOTCTBA KOMIIAHHH.

PaccMotpumM kaxayro mpobiemy moapooHee.

Jlns kpeguTopa Bpemsi — 3TO I€HbI'U, U OH
cTapaeTcsi BEpHYTh X KaK MOXXHO OBICTpee, 103~
TOMY T0JI0COBaTh Oy/IET 3a TOT BapUAHT PAa3BUTHS
COOBITUH, IPU KOTOPOM CMOXKET MOJIYYUTh KOM-
neHcanuo opicTpee. Tak CloXUI0Ch, YTO Kpeiu-
TOpBI O0JIee CKIIOHHBI TOJI0OCOBATH 32 BBEACHHE
KOHKYPCHOTO IIPOU3BOJICTBA AK€ B OTHOLIEHUH
TeX KOMIaHUi, peabuianTamus KOTOpbIX IEHCT-
BUTEJIbHO BO3MOXKHA, IOCKOJIBKY KOHKYPCHOE
IIPOU3BO/ICTBO — MPOLEAYypa IPOrHO3UpyeMas,
u cBoM 42 xomneiku Ha 1 pyOnb OHU CMOTYT IO-
ay4uth [6]. Ecniu sxe oHm OyayT rojaocoBaTh 3a
BBE/ICHHE PEaOdMIMTAIMOHHBIX MIPOIEAYD, IPH
uX OJaronpusATHOM MCXOE CMOTYT IMOJIyYUTh BCE
CBOU JICHBI'M Ha3all, a IPH HEOIArONMpUATHOM —
€11le MEHBILIE, YEM ITPY KOHKYPCHOM ITPOU3BOJICT-
Be (B 3TOM cilyyae HEOOXOIUMO YUUTHIBATh, YTO
a100 TpeboBaHMS KPEAUTOPOB OyayT MO MOpa-
TOpHUEM, TUOO0 BBIIJIATHI OyAyT OCYIECTBIATHCS
B COOTBETCTBHH C IrpauKoM (PUHAHCOBOTO 03710~
POBJIEHHS UJIM MUPOBOI'O COIIALIEHUS, IO3TOMY
Ha CyMMBI HE OylyT HAUYUCIATHCS MPOLIEHTHI, U
€CJIM MOocie peabMIuTalMOHHON MPOoIeyphl
BBEJIETCSI KOHKYPCHOE IPOU3BOACTBO, MHQIISALUS
o0ecieHUT O0NIbIIIOe KOIUYECTBO TPEOOBAHMIA).
JIelCTBUTEIIBHO, B PE3YJIBTATE IIPUMEHEHUS pe-
aOMIUTAIIMOHHBIX MPOLEayp HabII0qaeTCs HEo-
IIPEJIEIIEHHOCTD C UX PE3YJIBTAaTOM, OJHAKO CTOUT
OTMETHTBH, YTO 3TO B OOJIBbIIEH CTENICHH KacaeTcs
IIPOLELYp BOCCTAHOBUTEJILHOM HAIPaBJIEHHOCTH,
4YeM PEOPraHU3aluOHHOM.

O ckopocTH MPOBEACHUS poleyp OaHKPOT-
CTBa Mucaj eue OpUTAaHCKUI yUeHBIH-IIPaBOBE/
P. Kannan [7]. B Gonbmieli cTeneHu 3To Kacaer-
sl IpOLEAYphl HAONIOACHHS, KOTOpasi, IO CyTH,
YCTAHAaBIIUBAET CTAaTyC-KBO MEXY JOJKHUKOM
U KpeJUTOpaMU CPOKOM Ha CeMb MecsleB. B
9TOM, I10 HalllEMy MHEHUIO, U KPOETCs CYTh IIpO-
0JeMBbl, 1a)Ke B TOM cllydae, Korja JOJDKHHUK ca-
MOCTOSITEILHO MOJAET 3asBJICHUE O IPU3HAHUUI

cebs 6ankporom. Hanesch B camoe Onuxkaiiiiee
BpeMsi OIIYTUTh Ha cebe Bo3aeiicTBUE peabuiu-
TAIMOHHBIX MEPONPUSATHH, OH BBIHYKJICH KAATh
OKOHYAHHUS HAOIONEHHUS, U TOJIBKO MOCIE ATOTO
JTAaHHbIE MEPOIPUATHS MOTYT OBITh IPUMEHEHHBI.

TyT MBI TOAXOAUM KO BTOpOH mpobieme 3¢-
(EeKTUBHOCTU NPUMEHEHHSI peaObUIUTALIMOHHBIX
npouenyp. Kak Ob110 cka3aHo BhIIIe, peaOuiu-
TaIMsl JOJDKHUKA MOXKET ObITh IPOBEJCHA B IByX
HaIpaBJICHUAX: JIMOO MyTEM BOCCTaHOBJICHUS
TUIaTEKECTIOCOOHOCTH, TUOO MMyTEM peopraHu3a-
uuu ousHeca. OnHako B Poccun nmociienHuit cio-
c00 peabuiIuTalUM HE OYEHBb PACIPOCTPAHEH,
YTO CYIIECTBEHHO BIHUAET HAa 3(P(PEeKTUBHOCTD
peadbumuTaIK TOJKHHKA.

[Tpexe Bcero XoTeaoch Obl OTMETUTh, UTO
peabuiIuTanus 10JDKHUKA ¢ IPUMEHEHHEM pe-
OpraHU3aIlMOHHBIX MEepONpUATHI Oynet Oonee
MHTEPECHA KpeUTOpaM BBUY: 1) BOZMOKHOCTH
HOJyYUTh JIEHBI'H ObICTpee (MOCKOJIbKY OM3HEC
JOJIKEeH OBITh IPOJIaH Kak MOXKHO OBICTpee, JkKe-
JaTesIbHO, YTOOBI MOKyHaTelb OB HAallIeH 3a-
paHee, Be/ib BO BpeMs OaHKPOTCTBA COBOKYITHAs
CTOMMOCTb aKTHBOB YMEHBIIACTCSI €KETHEBHO);
2) pa3mMep BO3MEILECHUS KpeauTopam OyaeT He
MEHbIIIE, a TO U 0OJIbIIIe, YeM NPU KOHKYPCHOM
IPOU3BOICTBE. DTO CBSI3aHO C TEM, 4TO paboTa-
IO OM3HEC MOYKHO MPOJIAaTh TOPa3o JOPOXKe,
4eM B TOM cllydae, KOTJia OH pacipoaercs Mo
YaCTsIM.

B ucciaenoBanuu, npoBeeHHOM TOJIAH/-
ckuM yueHbIM O. Koysnbeprom, oneHuBaercs
3¢ (HEeKTUBHOCTD peabuIuTalMK B MPOLEAYpPaX
OaHKPOTCTBA B CTpaHax, e MPUMEHSIOTCS pe-
OpraHU3aIMOHHbIE MEPOIIPUATUS U TI€ OHU HE
npenycMmotpensl. Ilo pe3ynpraTam nccnenona-
HUS, OCHOBBIBAsACh Ha CTATUCTUKE MPUMEHECHUS
BOCCTAaHOBHUTEIbHBIX U PEOPraHU3alMOHHBIX
meponpusituii B CHIA u ctpanax EBpomnsl, 6611
clienaH BbIBOJ, 4TO Hanbosee 3 PpeKTuBHBIMU
MEpPOTIPUATUSAMH SIBJISIIOTCS UMEHHO pEOpraHu-
3allMOHHBIE, © MMEHHO OHU 00€CIeYnBaIOT BbI-
COKMH MPOLEHT PeadUINTAlMK KOMIIAHUH B X07Ie
O6aHkpoTcTBa [2].

Opnako B Poccuu Ha myTH npuUMEHEHUs pe-
OpTaHU3alUOHHBIX MEPOINPUITUNA CTOUT HEy-
PEryIupOBaHHOCTb 3TOTO BOIIPOCA B 3aKOHO/A-
TEJNbCTBE [8], HA CErONHAIIHUMN 1€Hb 3aKOHOM
0 OAHKPOTCTBE MPEAYCMOTPEHO JHUIIb OJHO
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peopraHu3aliOHHOE MEPONPHUITHE — 3aMellle-
HUE aKTHUBOB JIOJDKHMKA (B paMKax BHELIHETO
yIPaBIEHUS UM KOHKYPCHOTO ITPOU3BOJICTBA),
KOTOPO€ MOXKET ObITh IPUMEHEHO TOJIBKO MOCTe
npoBeaeHUs npouenypsl Habmonerus. Ctoub
JOJITHI CPOK, HEOOXOAMMBIN JIJIsI IPOBEACHUS
BECbMa IIPOCTOTO MEPONPUATHUS, CTOUT Ha IIyTH
ero 3¢ exTuBHOrO nNpumeHeHus. CTOUT oTMme-
TUTb, YTO OOJIBIIMHCTBO PEOPTraHU3aLMOHHBIX
MEpPONPHUATUH 32 PyOEHKOM MPUMEHSIETCS Ha PaH-
HUX CcTaausXx OaHKpOTCTBA. bu3Hec KoMmaHuu
UJIM KOMITAHUIO IIEJIMKOM HYKHO MpOAaTh Obl-
CTPO, MMOCKOJIbKY C Ka)KJbIM CTOUMOCTb aKTHBOB
YMEHBUIACTCS, U TPYIAHOCTU KOMIIAHUH CTaHO-
BATCS Bce Oosiee U 0ojiee SBHBIMU.

B nacrosmee Bpemsa MUHUCTEPCTBOM JKO-
HOMHUYECKOoro pa3Butus P® pazpabaTeiBaeTcs
3aKOHOIPOEKT IO COBEPIIEHCTBOBAHUIO 3aKOHO-
JaTeNbCTBA 0 OAHKPOTCTBE B LIEISAX COBEPIICH-
CTBOBaHUA peabUINTAalMOHHBIX mpoueayp [9].
B 11e110M CTOUT MOJIOXKUTENIBHO OLIEHUTH HaMepe-
HUE 3aKOHO/ATENIsl YMEHBIINUTh CPOK MPOLIEAYPbI
HAOJIOIEHUS C CEMU 0 JIBYX MECSIIEB, a TaKKe
BO3MOXXHOCTb BBEJCHUS MPOLEAypbl (PHHAHCO-
BOTO 03[I0POBJICHUS, MUHYS IIPOLIEAYpY HaOIr0-
nenus. [lo HamieMy MHEHHIO, ’TO HOBOBBE/ICHUE
MOJIOKUTEJIBHO MOBJIHSIET HA 3P (HEKTUBHOCTD
peaduIUTALMOHHBIX TPOLELYP, MOCKOIBKY HX
JIeiCTBUE HAUHETCS PaHbIIIe HA HECKOIBKO Mecs-
1eB. OTHaKo 3TO HOBOBBEJICHHE MOYKHO CUUTATh
MOJIyMepOii, MOCKOIbKY 32 OOPTOM MPaBOBOTO
PEeryaupoBaHUs OMATH OCTACTCs OOJBIIOE KOJIH-
4eCTBO A(PPEKTUBHBIX PEOPTaHNU3ALMOHHBIX Me-
PONPUSATHIA, KOTOPbIE HE MOTYT OBITh IPUMEHEHBI
Ha paHHUX dTanax 0AaHKPOTCTBA. DTO KacaeTcs
MEpPONPHUATUH, KOTOPbIE MOTYT OBITh IPeyCMO-
TPEHBI MPOLEAYyPON BHEIIHEro yIpaBieHus, a
TaKK€ UHBIX MEPOIIPUATUN PEOPTaHU3ALUOHHON
HaNpaBJIEHHOCTH, KOTOPbIE B OOJBIIUHCTBE CBO-
€M HE MOJYYUIIU IIUPOKOT0 paclpOCTPaHEHHUS
B POCCHUMCKOM IPAKTUKE, HECMOTPs HA UX IIep-
CHEKTUBHOCTb.

Hpyras npobiemMa, TECHO CBS3aHHAs C Ipe-
JBIAYIIEH, — BBICOKas CTOMMOCTb aJIMUHUCTpPA-
TUBHBIX M3JIEPIKEK A1 NPOBEACHUS peaduin-
TAallMOHHBIX Ipouenyp 6ankporctsa. [IpoBoas
peabuIuTalMOHHbIE POLENYPhl, HEOOXOIUMO
YUHUTBIBATh, YTO Y KaXJI0TO NMPEANPUITHS €CTh
CBOH 3amac NpOYHOCTH, HAIIPUMEP B OTHOILICHUH

MaJIbIX U CPEIHUX KOMIAHUI HEOOX0AUMO Ipo-
BOJUTH JJAHHbIE MEPONPUATHUS ObIcTpee, yeM 00-
BIYHO, TTOCKOJIBKY UMEIOIIMECs y HUX CPEACTBa
BECbMa OI'PAaHUYEHBI U B Clly4yae Heyclexa pea-
OMIMTALMOHHBIX MPOLIEAYP BO3MEILICHUE KpeIu-
TOopam OyJeT CyIIeCTBEHHO MEHbIIIE.

B 1aHHOM KOHTEKCTE MHTEPECEH OIbIT 3a-
koHOTBOpuecTBa PecnybOnuku Kazaxcran, rae
3akoHOM «O peabuinTanuu U OGAHKPOTCTBEN
[10] npenycmMoTpeHO BBEAEHHUE YIPOIIEHHON
peabuIuTaMoHHON nponenypsl. Jlannyto npo-
HEeAYpPY MOXKHO YTBEPAUTH J1aKe B TOM CiIyyae,
€CJIM JIOJDKHUK HAa MOMEHT IO/Ia4H 3asBJICHUS HE
SBJISIETCSl HETIATEKECIIOCOOHBIM, HO €CTh BbI-
COKasi BEpOSATHOCTH, UTO OH OyJeT He CIOCOOeH
UCIIOJIHUTH JICHEXHbIe 0043aTeIbCTBA MPH Ha-
CTYIUIEHHH CPOKa MX MCIIOJHEHHUs B Onmxaifiime
12 mecsues.

Taxkum 006pazom, TOCTUTAIOTCS JABE LIEJH: pe-
aOUITMTALMOHHBIE MEPONPUATHS HAUMHAIOT CBOE
JeiicTBre Topa3no ObIcTpee, U CTOUMOCTD a/IMU-
HUCTPATUBHBIX U3JEPHKEK B CBS3U C ITUM TaKXKe
YMEHBIIAETCS.

Kak yxe OblJ10 0OTMEUEHO, YIIOMSHYTHIHN 3a-
KOHOIIPOEKT MUHHUCTEPCTBA IKOHOMUYECKOTO
pa3zButus PO comepxut 00nbiIoe KOITMIECTBO
U3MEHEHUH, KacaroIUXCsl BO3SMOXKHOCTH MOJa4YH
3asiBJICHHS O BBEJACHUH (PMHAHCOBOIO 03/]0POB-
JICHUS] CaMUM JIOJDKHUKOM. B ciydae nmpuHATHS
JAaHHBIX TOMPABOK BO3MOXKHOCTH I peadbuiu-
TallUU B X0Ji¢ OAHKPOTCTBA y KOMIIAHUH, B TOM
qyciie KOMIIAHUN MaJIoro U cpeaHero Ou3Heca,
CYLIECTBEHHO BO3PACTYT.

Wnoit npoGiemoii npu npuMeHeHUU peadu-
JUTALHUOHHBIX IpoLenyp OaHKPOTCTBAa MOXKHO
Ha3BaTh UX HEOOOCHOBaHHOE puMeHeHue. [Ipu
YTBEPKACHUH pPeabMIUTAIIMOHHBIX MIPOLIEAYP BO-
npoc 00 000CHOBAaHHOCTH MOJAHUMAETCS CYJIOM
B [IEPBYIO O4Yepe/Ib. YCIOBHO JJISl ONPEICICHUS
000CHOBAaHHOCTHU NMPUMEHEHUS peaOuIuTaluu
B OTHOUICHHUH JIOJDKHUKA MOXKHO BBIICTTUTH JBa
KpPHUTEpUS: MaTepUaIbHBIN ((haKTUYECKHA) U TIPo-
neccyanbHbii (hopmanbubii) [11].

[TIpoueccyanbHbBIM KpUTEPUEM MOKHO Ha-
3BaTh T€ (hopMasibHbIE TPEOOBAHUS, KOTOPHIE
OPEIbSABISIOTCSA 3aKOHOM I BBEJCHHS KOH-
KpPETHOH Mpolenypsl. YHUBEpCaIbHBIM Tpebo-
BaHUEM, IPUCYTCTBYIOIIUM B 3aKOHOJATEJIb-
cTBaxX OOJILIIMHCTBA CTPAaH MUpA, ABISIETCH
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corjlacue KpeIuTOpOB Ha yTBEpKJEeHUE peadu-
JTUTAIMOHHOM MPOLEAYPHI, a TAKXKE PELICHHE
Cylla, yTBEpAUBILEE 3TO coracue. DTo TpedboBa-
HUE HE eJMHCTBEHHOE, XOTS U CaMO€ OCHOBHOE.
C.A. KapenuHa 0TMEYAET, YTO «COCTABIISIOIINE
JAHHOTO 3JIEMEHTAa C TOUYKHU 3pEHUs I0pUInde-
CKOM TEXHUKH JOCTATOYHO CIOXHBI» [11], u
3T0, O€CCIIOPHO, COOTBETCTBYET JEHCTBUTEIIb-
HocTu. DopManbHBIX TpeOOBAaHMM 3aKOHA IS
BBEJICHUS peaOMINTAIIMOHHBIX IPOLEyp OYCHb
MHOTO, CpeJd HUX MOXXHO Ha3BaTh: HaJUUUE
uH(popMaIu 0 CpoKe, MIaHe u rpaduke mnora-
HICHUS 3aJJ0JDKEHHOCTH B X0/J¢ (PMHAHCOBOTO
03/I0pPOBJICHHS B PEILICHUU KPEIUTOPOB U OIIpe-
JeJICHUHU Cy/a; yKa3aHHe Ha CPOK BHEIIHEro
yIpaBlIeHHS B PEIICHUH KPEAUTOPOB U OIpe-
JeJICHUH CyJa; NUCbMEHHYIO (popMy MUPOBO-
ro COMIAIIEHHS; KpPOME TOTO, TEKCT MUPOBOTO
COMIAIICHHUS JIOJDKEH COACPIKATh MOJIOKECHHS O
MOPSJKEe U CPOKAX MCIOJHEHUS 0053aTEIbCTB
JOJKHUKA B JICHE)KHOH (hopme u JIp.

PeaOunurannonHas npoieaypa mno ooduemy
IIPaBUITy BBOAUTCS PELICHUEM COOpaHus Kpelu-
TOPOB, YTBEPKJICHHBIM PEIICHHEM Cy/a, a TAKKe
IpH COOIOCHUN UHBIX (POpMaTbHBIX TpeOoBa-
HUU 3aKOHOZATEIIbCTBA.

OmnpenenuTs NpaBUIBLHOE COJEPKAHUE MaTe-
PHAIBHOTO KpUTEpUsi 000CHOBAaHHOCTH peadbuiu-
TallUU HAa TIPAKTHUKE BECbMa TPYAHO, YTO OObs-
CHSIETCSI CJIOKHOCTBIO HEOOXOIMMOTO aHaIM3a U
HEJ0CTAaTOYHOM KBaIu(pUKaUeH apOUTpaKHBIX
yOpaBIAIOUIUX. YUESHBIMU OTMEUAETCS, YTO B
JEHCTBYIOIIEM 3aKOHOJATEIbCTBE OTCYTCTBYET
HSKOHOMHUYECKH 000CHOBAaHHAsI METOAMKA IIPUHS-
THSI pEILICHHSI O BO3MOKHOCTH MJIM HEBO3MOXKHO-
CTHU COXpaHEHUsl KOMIaHUU-A0KHUKA [12]. DTO
MOJITBEPIKIAETCS TEM, UTO KOJTUYECTBO YCIIEII-
HBIX PeaOMIMTAIIMOHHBIX MTPOLEAYp U3 BCEX HHU-
LUAPOBAHHBIX COCTaBIsET 0KoI0 4% [13].

W3 3TOT0 MOXKHO C/IeNaTh ABa BbIBOJA: JIHOO
aHanu3 (UHAHCOBOTO COCTOSIHUS ONpesesseT
MaTepUaIbHbI KPUTEPUN HETOCTATOYHO TOY-
HO ¥ TIO3TOMY peabMJINTallMOHHBIE MPOLIETyPbI
BBOJISITCSI B OTHOIICHUH TE€X KOMIIAHHM, KOTOPbIE
HE MOTYT BOCCTaHOBHUTH CBOIO IJIATEKECIOCO0-
HOCTb, JIN0O npo0ieMa 3aKII04aeTcsi B OrpaHu-
YEHHOCTU M Majlod((HEKTUBHOCTH CaAMHUX pea-
OmIMTalMOHHBIX Tpouenyp. [lo npuynHe Toro
YTO Hall 3aKOH 0 OAHKPOTCTBE COACPIKUT OYCHb

OO0JIBIIIOE KOIMYECTBO PeaOMITUTAIIMOHHBIX MEPO-
MPUSITHIA, KOTOPBIE COOTBETCTBYIOT 3apYOCIKHBIM
aHajoram, Ha Hall B3IJVIS, IEPBBINA BBIBOJ TIPE/I-
cTaBisieTcst 0oJiee UICTUHHBIM.

B noktpuHe BbICKa3bIBa€TCS MHEHHE, YTO MIPH
MPOBEJCHNH (DMHAHCOBOTO aHAIM3A B MPOIIEAYpax
0aHKpPOTCTBA BOMPOC TOCTOBEPHOCTH U MOTHOTHI
€ro pe3yJIbTaToB MPUOOPETaeT 0COOYIO BaXKHOCTD.
OcHOBHas poIib B 00€CTIEYCHUH ITUX MIPUHIIATIOB
OTBOJMTCS apOUTpaKHOMY YITpaBisitomemy [14].
[TpaBunbHOE MpoOBecHNE PUHAHCOBOTO aHAIM3A
KOMIIAaHUHU, HAXOJSIICHCS B Mpoliecce OaHKPOTCT-
Ba, HEOOXOMIMO JIJISl ONIPEIEIICHUS] BO3SMOKHOCTH
BOCCTAHOBIICHHUS TIATEKECIIOCOOHOCTH KOMIIa-
HUU-I0DKHUKA. HenpaBunbHOE nipoBeaeHue Gu-
HAHCOBOTO aHAJIKM3a T'PO3UT TEM, YTO BO3MOXKHO-
CTH KOMITAHUU-JO0KHUKA OyIyT EPEOIICHEHBI 1
[IPY POBEICHUH PEAOMITUTALIMOHHON TTPOLIEAYPHI
MOCTaBJICHHAS 1Ie7Tb — peaOuIuTaIus T0CTUTHY-
ta He OyneT. [loaToMy (PMHAHCOBBINM aHATU3 MMe-
€T O4YeHb OOJIBIIIOE 3HAYCHUE HA CTA/IUU MTPUHSATHS
peIleHHs O POBEACHUH PEAOIUTAIIMOHHOM MPO-
(2147038

BwMmecTe ¢ atum oTmeuaercs, uto [IpaBu-
Jla MPOBEACHUS apOUTPAKHBIM YIIPABISIOMIIM
¢unancoBoro ananusa [15] upesmepHo perna-
MEHTUPOBAHbBI, YTO B KOHEYHOM HTOTE BPEIHUT
JOJKHUKY, TOCKOJIBKY COONIOIEHUE BCEX 00s13a-
TENbHBIX TOJIOKEHUN JIJIsl IPOBEACHUS aHAIIN3a
TpeOyeT CYyIIeCTBEHHBIX 3aTpaT CO CTOPOHHI JI0I-
JkHHKa [16].

B uccnenosanuun, npoenennom A.H. Psixos-
ckoil u C.E. KoBanom, ormeuaercsi, 4to, Bo-Tiep-
BBIX, JICSITEIIbHOCTh KOMIIAHUU-AOKHUKA B TIe-
pUOI POBEACHUS peabMINTAIMOHHBIX TPOIIe-
nyp 6GaHKpOTCTBA IOJKHA 00eCIIeunBaTh OO0
NpUOBLIBHOCTD, BO-BTOPHIX, MTOJIYUYCHHOU TPH-
OBLIN JIOJDKHO OBITh JIOCTATOYHO IS ITOTAIICHHUS
TEKYIINX U PEECTPOBBIX 00SI3aTEIILCTB C YIETOM
HAYHCJICHUS BCceX MpoueHToB. [Ipu ynoBieTBo-
PEHUHU 3THX JIBYX yCJIOBUH peaOuIuTallMOHHASL
nporueaypa OyeT YCIEenHO! Mo IpUuIruHe OTCYT-
CTBHUSI PU3HAKOB HECOCTOATENbHOCTH [12].

Ecnu xoMmaHus HE MOXET 00€CIeUHuTh B
NpeayCMOTPEHHbIE 3aKOHOM (MJIU MUPOBBIM
COIIAIIEHNEM) CPOKH OMpPEAeTICHHYIO pEeHTa-
0eJIbHOCTh, TO IPUMEHEHNE B OTHOILIICHUH HEe
peabuIMTAMOHHBIX MPOLEAYp HEIeIaecoo-
Opa3Ho, 3a UCKIIOYEHUEM CTPATETUUYECKHUX H
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Ipagoo0pasyIonMX OpraHu3auil, sl KOTOPBIX
JIOJDKHBI OBITh TIPETyCMOTPEHBI 0COOBIE YCIOBUS
BBEJICHUS PEaOMIUTALIMOHHBIX IPOLIEYD.

Takxe HE0OXOIMMO YIOMSHYTh 00 OJHOM
u3 ocoOeHHOCTeH BefeHus OusHeca B Poccun:
NpeANpPUHUMATEIN HE BOCIPUHUMAIOT HOPMBI
3akoHa 0 GAaHKPOTCTBE KaK cracaTrelIbHbIA KPYT,
OHHU OyIyT CTPEMHUTHCS CAMOCTOSATEIBHO BBINTH
U3 CJI0KHOM SKOHOMHUYECKOU CUTyallUH, B KOTO-
pyIo Iomainu, U B pe3yjbTaTe OKaXXyTcs B eIe
O0onpmux noirax. HeyremmurensHbie pe3ynbra-
ThI CTATUCTUKHU O BECbMa CKPOMHBIX IOKa3aTe-
JSIX IPUMEHEHUs peaOuIUTAIIHOHHBIX TIPOLIETYP
CBHJICTEJIHCTBYIOT HE CTOJBKO 00 ux Heddek-
TUBHOCTH, CKOJILKO O PEaJIbHON HEBO3MOXHOCTH
BOCCTaHOBJICHUS. bU3Hec npeanoynTaer BHIXO-
JUTh U3 CIIO)KHOU CUTYallUH CaMOCTOSITEIBHO,
MIO’TOMY €CJIM CAaMOCTOSATEJIbHbIE AHTUKPU3H-
CHBIE MEpPBI HE yAaJIuch, TO U peabuIuTaLu-
OHHBIE MPOLEAYPHI Bpsl 1 moMoryT. [Ipaso,
MPEAyCMOTPEHHOE CT. 8 3aKOHA 0 OAHKPOTCTRE,
KOTOPOE MOIJIO OBl H3MEHUTh CUTYAIIMIO, HA TIpa-
KTHKE HEe pabO0TaeT, IOTOMY 4YTO IPOTUBOPEUUT
IpaBUjIaM BBISBICHUS MPU3HAKOB (PUKTHBHOTO
O6ankporcTBa [17], a TakKe B CBSI3M C TEM, UTO
JIeMCTBYIOLINM 3aKOHO/IATEILCTBOM HE IIpOBeEie-
HA YeTKasl ¥ IOHATHAS TPaHb MEXy (PUKTUBHBIM
0aHKPOTCTBOM M ME€paMHU MEHEPKMEHTa KOMIIa-
HUH T10 NIPEJOTBPALICHUIO OaHKPOTCTBA.

Kak sto nmpoucxonut? PykoBoguTenb 10JIKHU-
Ka, IPEIBHIS CKOpoe OAHKPOTCTBO CBOEH KOMIIA-
HUMH, [IOJ]AET B CYJl 3asBJICHUE O IPU3HAHUY JI0JI-
KHUKa 0aHKPOTOM Ha OCHOBaHHUU CT. 8 3akoHa
0 0aHKPOTCTBE, T.€. 10 TOT0, KaK MOsABATCS Pop-
MaJIbHbIE OCHOBAHHMSI JUIsl IPU3HAHUS JTOJDKHUKA

06aHKpOTOM. DTO, B CBOIO OYepelb, O3HAYAET,
4TO Ha J]aTy M0JIauy 3asBJICHUS OH IJIATEXKECIO-
co0eH U MMeeT BO3MOXKHOCTU PacCCUUTATHCS IO
nonram. [Tocnennee 6yaeT BOCIPUHATO KaK MpU-
3HaK (PUKTMBHOTO OAHKPOTCTBA U OJHOBPEMEHHO
CTaHeT MOBOJOM JUIs MPEKpalleHUs: pacCMOTpe-
HUS Jiesia 0 OaHKPOTCTBE B ApOUTPAXKHOM Cyze
[18]. UtoOmI cT. 8 3akoHa 0 OAHKPOTCTBE MOTIJIA
paboTaTh MOJHOIIEHHO, HEOOXOAMMO U3MEHUTh
JEHCTBYIOIKE MTPaBUjIa BbISBICHHS IPU3HAKOB
(UKTUBHOTO GAHKPOTCTBA WM MPEAYCMOTPETh
BO3MOKHOCTH MOJa4H 3asBJICHUS O BBEJCHUH
nporeypsl 0aHKPOTCTBA MIPU €0 MPEABHICHUH
MEHEKMEHTOM KOMITaHUH.

Ha ceropusuiauii 1eHb peabuIuTamOHHBIHA
NOTEeHIHAN 3aKOHa O OAHKPOTCTBE PACKPHIT HE
IIOJIHOCTBIO U 110 2TOU npuduHe. Iloaromy Ham
IpeACTaBIsAeTCS HEOOXOUMBIM CKOPPEKTUPO-
BaTh MOJXObI K BBISIBICHHUIO NPU3HAKOB (UK-
THUBHOTO OaHKPOTCTBA /ISl PEIOCTAaBICHUS
BO3MOXXHOCTH OTBETCTBEHHBIM OM3HECMEHAM
UCII0JIB30BaTh MPaBo, MPEIyCMOTPEHHOE CT. §
3akoHa 0 0AHKPOTCTBE, MMOCKOJIbKY peaOHINTH-
pOBaTh KOMIIAHHIO, KOTOPAs €lle HE MOJTHOCTHIO
HETJIaTeXeCcrnoco0Ha, CYyIIECTBEHHO JIeTye.

B pesynbprare peuieHus BHIIICONUCAHHBIX
npo6IeM 3HAYUMO YBEIHYUTCS 3PPEKTUBHOCTD
peadmIMTallMOHHBIX npoueayp. besycnosHo, He-
KOTOpPBbIE U3 HUX MOXKHO Ha3BaTh BECbMa paju-
KaJbHBIMH, OJJHAKO HEOOXOAUMO ITOMHUTb, YTO B
KPU3HUCHBIN NIepuo 0co60e BHUMaHUE HEOOXO-
MO YZIETSATh UMEHHO TeM 00JacTSM 3aKOHO/1a-
TEJIbCTBA, COBEPLICHCTBOBAHUE KOTOPBIX MOXKET
CYUIECTBEHHO YIYUIIUTh YKOHOMUYECKYIO CUTY-
aIuIo.
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